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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel, W.A. DREW
EDMONDSON, in his capacity as ATTORNEY
GENERAL OF THE STATE OF OKLAHOMA
and OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT, in his
capacity as the TRUSTEE FOR NATURAL
RESOURCES FOR THE STATE OF
OKLAHOMA,

Plaintiffs,
V. Case No. 4:05-CV-329-JOE-SAJ

TYSON FOODS, INC.; TYSON POULTRY,
INC.; TYSON CHICKEN, INC.; COBB-
VANTRESS, INC.; AVIAGEN, INC.; CAL-
MAINE FOODS, INC.; CAL-MAINE FARMS,
INC.; CARGILL, INC.; CARGILL TURKEY
PRODUCTION, LLC.; GEORGE’S, INC,;
GEORGE’S FARMS, INC.; PETERSON
FARMS, INC.; SIMMONS FOODS, INC.; and
WILLOW BROOK FOODS, INC.,

Defendants.

EXHIBIT “1” TO: TYSON POULTRY, INC.’S MOTION TO DISMISS COUNT
3 OF PLAINTIFFS’ FIRST AMENDED COMPLAINT AND
INTEGRATED OPENING BRIEF IN SUPPORT
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OFrFrICE OF ATTORNEY (GENERAL

March 9, 2005

STATE OF OKLAHOMA

By Registered Mail, Return Receipt Requested

Aviagen, Inc,

c/o registered service agent
The Corporation Company
735 First National Building
120 N. Robingon
Oklahoma City, OK 73102

Cal-Maine Farms, Inc.

c/o registered service ngent
The Corporation Company
735 First National Building
120 N. Robinson
Oklahoma City, OK 73102

Cargil], Incorporated

c/o registered service agent
The Corporation Company
735 First Natiopal Building
120 N. Robinson
Oklahoma City, OK 73102

Cargill Tutkey Production, LL.C.

/o registered setvice agent
The Corporation Company
425 W, Capitol Ave.,Ste. 1700
Little Rack, AR 72201

George's Inc.

c/o registered service ageat
James M. Graves

Basgett Law Firm

221 North College Avenue
Fayetteville, AR 72701

Peterson Farms, Inc.

¢/o registered service agent
Ray Wear

250 South Main

Decamr, AR 72722

Aviagen, Inc.

c/o registered service agent
The Corporation Compeny
425 W. Capitol Ave.,Ste. 1700
Little Rock, AR 72201

Cal-Maine Foods, Inc.

¢/o registered service agent
The Corporation Company
425 W. Capirol Ave.,Ste. 1700
Linde Rock, AR 72201

Cargill, Incorporated

c/o registered service agent
The Corporation Company
425 W. Capite] Ave,,Ste, 1700
Little Rock, AR 72201

Cobb-Vantress, Inc.

/o registered service agent
The Corporation Company
735 First National Building
120 North Robinson
Oklahoma City, OK 73102

George’s Farms, Inc.

¢/o registered service agent
James M. Graves

Bassett Law Firm.

221 North College Avenue
Fayetteville, AR 72701

Simmons Foods, Inc.

¢/o registered service agent
The Corporation Company
735 First National Building
120 N. Robinson
Oklahoma City, OK 73102

Cal-Main: Farms, Inc.

/o registered service agent
The Corp: ration Company
425 W, Cijpito]l Ave.,Ste. 1700
Little Rodk, AR 72201

1

Cal-Main:. Foods, Inc.,

c/o regist.z2d service ageut
The Corpuration Company
735 First ><ational Building
120 Nortt: Robinson
Oklahoms City, OK 73102

Cargill Turkey Production, LL.C.
¢/o registorad service agent

The Corp'ration Company

735 First "Jational Building

120 North Robinson,

Oklahomu City, OK 73102

Cobb-Vaurress, Inc.

/o register=d service agent
The Corp ation Company
425 W_C 'pitol Ave.,Ste. 1700
Little Rock, AR 72201

' .
Pctusoni[l_n‘m.«. Inc.
¢/o registered service agent
The Corp ration Compeny
735 First ationa] Building
120 N. Re'tinson
Oklahonmy City, OK 73102

Simmoons Foods, Inc.

c/o regist. red service agent
Mark C. f imunons

PO Box 430

Siloam Syrings, AR 72761

4545 N. LovcorN Brvp., Surte 260, Oxranoma Crry, OK 73105-3498 (405) 3214274 + Fax: (4085) 528-1867

e; recyciec paoer
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Tyson Chicken, Inc. Tyson Chicken, Inc. Tysor Foods, Inc.

c/o registered service agent c/o registered service agent c/o register ed service agent

The Corporation Company The Corporation Company The Corpumiion Company

735 First National Building 425 W. Capitol Ave_ Ste. 1700 425 W. Cupitol Ave., Ste. 1700

120 North Robinson Little Rock, AR 72201 Lirtle Rocl, AR 72201

Oklahoms City, OK 73102

Tyson Poultry, Inc. Tyson Poultry, Inc. Willow Braok Foods, Inc.

¢/o registered service agent ¢/o registered service agent c/o rogister ed service agent

The Corporation Company The Corporation Company The Corputation Conipany

425 W. Capitol Ave,, Stc. 1700 735 First National Building 425 W. Cagitol Ave,,Ste. 1700

Little Rock, AR 72201 120 North Robinson Linle Roc™s, AR 72201
Oklahoma City, OK. 73102

Willow Brook Foods, Inc. Willow Brook Foods, Inc.

¢/o registered service agent c/o registered service agent \

Frank M. Evans, IIT The Corporation Compauy |

1845 South National . 735 First National Building . it nags

Springfield, MO 65804 120 Nosth Robinson Additior al addressees on pag
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Oklahoma City, OK 73102

Re:  Notice of Intent to File Citizen Suit Pursuant to tlie Solid Waste
Disposal Act, 42 U.S.C. § 6972 (2)(1)(B).

Dear Responsible Party:

Please be advised that the State of Oklahoma (“State”) hereby givis ninety days notice in
accordance with the citizen suit provisions of the federal Solid Waste Dizposal Act ("SWDA"},
42 US.C. § 6972 ((a)(1)(B) and (b)(2)(A)) and applicable federal regulations, of its intent to file
suit against Aviagen, Inc., Cal-Maine Farms, Inc., Cal-Maine Foods, Inv., Cargill, Inc., Cargii.
Turkey Production, LLC., Cobb-Vantress, Inc., George's, Inc., George’s Farms, Inc., Peterson
Farms, Inc., Stmmons Foods, Inc., Tyson Chicken, Inc., Tyson Foods, ., Tyson Poultry, Inc.,
and Willow Brook Foods, Inc. (hereinafter the “Poultry Integrators™). The Poultry Iutegrators
have contributed and are continuing to contribute to the handling, storage und/or disposal of scti
and/or hazardous waste in a manner that may and does present an imiminent and substantial
endangerment to human health and the environment in the Illinois Rivé#Watershed located -
northeastern Oklahoma and northwestern Arkansas (hereinafier the “IRW™).

Background

Millions of chickens and turkeys, owned by the Poultry Integrators, arc raised annually on
farms throughout the IRW, and include, without limitation, birds raised icr food products, birds
raised for egg production and birds raised for breeding and resupply purposes. These “poultry
growing operations” owned by, operated by, and/or under contract with the Poultry Integrators
generate hundreds of thousands of tons of poultry waste for which the Poulfry Integrators are
legally responsible. Poultry waste constitutes solid and/or hazardous wast= pursuant to 42 U.S.C.
§6903(5) and (27). -

Since approximately 1980, it has been the practice of the Poultry | ntegrators to dispose of
this waste on lands within the JRW resulting in the release of this waste and associated

2
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pollutants, into the soils, groundwater and surface waters of the RW —a practice which may aqd
does present an imminent and substantial endangerment to human health and thc‘ environment 1n
the IRW in violation of 42 U.S.C. § 6972 (2)(1)(B) and applicable federal rzgulations.

The Poultry Integrators have long known that poultry waste .ontains a number of
constituents that can and do cause harm to the enmvironment and himan health. These
constituents include, but are not limited to:

(8  Phosphorus and phosphorus compounds;
®) Nitrogen and nitrogen compounds;

(c)  Arsenic and arsenic compounds;

(d)  Zinc and zinc compounds;

© Copp.er and copper compounds;

® Hormones;

(g) Antibiotics; and

(k)  Microbial pathogens.

These constituents of poultry waste have been released into the la 1d and/or waters of the
IRW by the disposal practices of the Poultry Imtegrators. The Pouitry Integrators’ w..:.
management and disposal practices, combined with their failure to resyiond adequately to the
continued release of poultry waste into the IRW, present an imninent and substantial
endangerment to human health and the environment.

Solid Waste Disposal Act

Section 7002 of the SWDA provides that any person may commen:e a civil action &z
any person “who has coptributed or who is contributing to the past or pr..sent handling, storage,
treatment, transportation, or disposal -of any solid or hazardous waste lwhich may present an
imminent and substantial endangerment to health or the enviromnfemt. . .” 42 U.S.C.
§6972(a)(1)(B). The Poultry Integrators have contributed to the past and present handling,
storage, and disposal of solid or hazardous waste that presents an imminent apd substantial
endangerment to human health and the environment in the IRW. The Pcultry Integrators’ wast~
management and disposal practices have caused and will continue to cause the migration of the
pollutants throughout the waters and natural resources in the IRW. T).2se conditions pose an
imminent and substantial endangerment to human health and the environrient.

Under the SWDA, the Poultry Integrators are responsible for th: complete and prompt
cleanup of all contamination resulting from tbe disposal and releases, as well as the State’s
attorney’s fees and litigation expenses. The State intends to seck injunctive relief pursuant ¢
U.S.C. § 6972 (a) requiring the Poultry Integrators to immediately cease all further disposal and
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releases of poultry waste in and to the IRW in violation of the SV/DA, prevent further
endangerment of human health and the environment by undertaking a ccmprehensive cleanup
program, and such other relief as may be nscessary to abate the imminent and substantiai
endangerment of human health and the environment.

Other L egal Liability

In addition to the foregoing, the State alleges that the manner in which the Poultry
Integrators bave dicposed of and released waste for which they arc responsible into the
environment has resulted in violations of numerous other federal and stata statutes, federal and
state regulations, and common law. Accordingly, the State also intend: to assert actions for
additional remedies under other state, federal and common law. By notifying the Poultry
Integrators of its claims under SWDA, the State does not waive, but rathcr reserves, its right to
pursue additional claims against the Poultry Integrators under state, federpl and common law at
any time, including prior to the expiration of the Notice Period dcscribc:dI l%tcrein for the SWDA
claim, . , v

SWDA Demand for Relief

Pursuant to the SWDA, the State demands that the Poultry Integiators (1) immediately
cease all disposal and releases of poultry waste to the environment in viola:ion of the SWDA; (2)
immediately assess the damage to the waters and natural resowrces o! the State caused by
historical disposal and release of poultty waste; (3) develop and iinplement a plan for
comprehensive remediation of the waters and natural resources of th: State, including all
sediments associated with the IRW; and (4) reimburse the State for pa:ct and future response
costs, attorney’s fees and costs.

The State js prepared to negotiate a prowpt settlement that adequately addresses all of its
claims under the SWDA. However, unless a binding settlement decree tl at addresses all of the
State’s claims under the SWDA 1is entered within 90 days of receipt of this Jetter, the State will
seck an order in U.S. District Court requiring the Poultry Integrators to take all necessary
measures to halt the endangerment of human health and the environment caused by the actions
described in this letter. In connection with the intended litigation, the 3tate has retained the
assistance of the law firms listed below.

Sincerely, |
INALloesl a

W.A. Drew Edmondson

Oklahoma Attorney General
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Counsel for Plaintiffs:

Lloyd Landreth
Landreth Law Firm
801 East B Street
Jenks, OK 74037
(918) 296-0460

Kelly Hunter Burch

Oklahoma Office of the

Attorney General

4545 North Lincoln Blyd,, Ste. 260
Oklahoma City, OK 73105

(405) 521-4274

ce: (By Registered Mail):
Attached Service List

The Honomble Brad Henry
Governar of the State of
OklahomaGovemnor's Office
State Capitol, Room 212
Oklahoma City, Oklahomz 73105

Stephen L. Johnsan

Adminstrator

Environmental Protecrion Agency
Arie] Rios Building

1.30 Pennsylvania Ave.,, NW
Waghington, DC 20460

The Honorable Terry L. Peach
Cornzmissioner of Agriculture
2800 North Lincoln Boulevard
Oklahoma City, OK 73105

Timothy Jones, Attorney for Tyson
Foods, Inc.

Tyson Foods, Inc. A

2210 West Qaklawn Drive
Springdale, AR. 72762

Jobn Tucker, Attorney for Cargill,
Inc.

Rhodes, Hitronymus, Jones,
Tucker & Gable

100 West Fifth Street, Suite 400
Tulsa, OK 74121

Frederick Baker
Motley Rice

P.O.Box 1792

Mt. Pleasant, SC 29465
(843) 216-5000

David Riggs

Riggs, Abney, Neal, Turpen,
Orbison & Lewis

The Frisco Building

502 West Sixth Street
Tulsa, OK. 74119

(918) 587-3161

The Honorable Mike Huckabes
Governor of the State of Arkansag
Govemor’s Office

State Capitol, Room 250

Little Rock, Ariansas 72201

Richard Green

Regional Administrator
Environmental Protection Agency,
Region 6

1445 Ross Avenue, Suite 1200
Dallas, TX 75202

The Honorable Miles Tolbert
Oklahoma Secretary of
Environment

3800 North Classen Boulevard
Oklahoma City, OK 73118

A. Scott McDaniel, Attorney for
Peterson Farms, Inc.

. Joyce, Paul & McDapiel, P.C.

1717 S. Baulder Ave,, Ste. 200
Tulss, OK 74119
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David Pays
Miller & }effer
222 Keno:ha
Tulsa, OK 74119
(918) 743 4460

|,,

The Hon rable Alberto Gonzales,

Esq.

United States Attorney General
950 Pepn;ylvamia Ave,, NW
‘Washingion, DC 20530-0001

Steve Th: ympson

Executiv' Dircctor

Oklahonn Department of
Enviropuwmtal Quality

707 N. Rubinson

P.O.Box 1677

Oklshom:s City, OK 73101-1677

Jolm Blre«l, Attorney for Simmons

. Foods, h ¢,

Conner ¢: Winters, P.L.L.C.
100 W. ¢ cnter St., Suite 200
F ayettcv'flllc, AR 72701

"

I
Gary V. 5{7 ecks, Attorney for
George':, Inc.
Bassett 1.aw Firm
PO Box 3618
Fayettev llc, AR 72702



* Additional Addressees (by Registered Mail)

Ian Panton, CEO

Aviagen, Inc,

5015 Bradford Dr., NW, Ste. 2
Huntsville, AL 35805

Warren R. Staley, CHB-CEO
QGregory R Page, COO
Cargill, Incorporated

15615 McGiuty Road West
Wayzata, MIN 55391

Monty Henderson, President
Gary George, CEO
George's, Inc.

402 West Robinson Aveaus
Springdale, AR 72764

Todd Simmons, President-COO
Buddy Pilgrim, CEO

Simmong Foods, Inc.

601 North Hico

Siloam Springs, AR 72761

John Tyson, CHB-CEO
Don Tyson, Principal
Richard Bond, President
Tyson Poultry, Inc.

2210 West Qaklawn Drive
Springdale, AR 72762

Fred R. Adaws, Jr, CHB-CEO
Adolphus Baker, President & COO
Cal-Main Farms, Inc.

3320 Woodrow Wilson, Ave,
Jackson, MS 39209

John I. O'Carroll, President
Cargill Turksy Production, LLC
151 North Main Street

Wichita, KS 67202

Monty Henderson, President
Gary George, CEO
George's Farms, Inc.

402 West Robinson Avenue
Springdale, AR 72764

John Tyson, CHB-CEO
Don Tyson, Principal
Richard Bond, President
Tyson Chicken, Inc.

2210 West Oaklawn Drive
Springdale, AR 72762

Mike Briggs, President-CQOO
Willow Brook Foods, Tnc,
405 North Jefferson Strest
Springfield, MO 65806
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Fred R. Atlams, Jr., CHB-CEO
Adolphns 3aker, President & COO
Cal-Main Foods, Inc.

3320 Woudrow Wilson, Ave.
Jackson, M3 39209

James Bel , President
Cobb-Variress, Ine.

4703 Highway 412 East
Siloam Springs, AR 72761

Kenry Kinion, COO
Blake Evis, CEO
Peterson §'drms, Inc,
250 SouthiMain Street
Decatur, /R 72722

Jolm Tysc o, CHB-CEO
Don Tysan, Principal
Richard }:cnd, President
Tyson Fouds, Inc.

2210 We:1 Oaklawn Drive
Springdals, AR 72762
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